Developing a Homeless Court Teleconference Notes from 1/12/12

The Homeless Court Program is a special session superior court held at stand down and in local homeless service agency community rooms to address a whole range of misdemeanor offenses. The purpose is to provide access to the court not just for the client, but also for the court to have access to our clients so that together they can successfully resolve cases for the court.

The large problem faced in 1989 was the court finding homeless people in front of them in the traditional court setting, establishing convictions, sometimes defenses would be raised, and both prosecution and defense would become frustrated because however much a conviction would be obtained or even an acquittal, the person who was homeless still had a tremendous amount of struggles ahead of them and would face a strong likelihood that they would return to the court system.

The Homeless Court Program was designed to address these frustrations of all the criminal justice practitioners: defense; prosecution; court; as well as the participant. The veterans Stand Down provided the very first opportunity to successfully develop a mechanism to resolve these cases.

At the end of the very first Stand Down, the VA conducted a survey.  At the end of that survey, of the 500 homeless veterans who responded, 116 of them said they needed help with outstanding warrants.  That is 1 In 5 homeless veterans.  This statistic was taken to a presiding judge and the courts were then convinced that the cases could be resolved on site at Stand Down, held on a hand ball court underneath camo netting, and effectuate justice.  The Court Clerk for the San Diego Court at the time, was the one who convinced the judge that he could literally pick up a court room, hold proceedings on a hand ball court, track all of the cases- the files, the court dockets, and the resolution- and implement that and put in the court computer upon their return so that the court orders were real and effective.

Prior to going into the Stand Down, the defense sat down with the prosecution and worked out a full range of misdemeanor offenses, the vast majority being public nuisance offenses.  That could be drinking in public; peeing in public; feeing birds; molesting a trash can; drunk in public; or the more serious misdemeanor offenses that might include petty theft, resisting arrest, and even DUI.  

The Homeless Court Program today addresses a full range of misdemeanor offenses; however it does not address felony offenses, domestic violence, or parking tickets, which are very real concerns for homeless participants but unfortunately outside the jurisdiction of the criminal courts.  
Four Core Principles of the Homeless Court Program:

In working out the original disposition agreement, 4 core principles were developed.  

· The Homeless Court Program is voluntary;

· There is a progressive plea agreement;

· The progressive plea agreement is based on alternative sentencing;

· Within the Homeless Court Program there is an assurance that no one goes into custody against their will.

The progressive plea bargain is an agreement with the prosecution that acknowledges the vast majority of the offenses that individuals are facing are a result of their homeless condition. The things you and I do in the privacy of our home is something they necessarily do in public.  Sadly there aren’t enough services offered or available to meet the demands for people who are out on the streets and a lot of people who are on the streets end up giving up on programs and services, as much as we as a society tend to, unfortunately, give up on them.  These people in turn develop a mindset that there are other people who need these services more than they do; that they can take care of themselves.  The progressive plea bargain essentially notes that there are 90 percent of the cases dismissed, that the more serious misdemeanor offenses (DUI cases being the exception) are automatically reduced to lesser offenses and sometimes often dismissed.  Those court orders, those dismissals, are based upon the accomplishments that people bring to this court when they stand in front of the judge.  This is part of what makes the homeless court program significantly different from other collaborative justice programs.

The progressive plea bargaining system is based on the alternative sentencing and that alternative sentencing is program activities.  This does not include volunteer work or busy work, but work that individuals are doing to reclaim their lives; work that may be addressing medical issues, be it physical or mental health issues; work that is involved in obtaining employment, that could be job searching or job skill training; or in turn work that people are doing to address substance abuse or mental health issues.   Those are some of the predominant issues our clients are facing and some of the key causes of the offenses that they present before the court.  

One of the big advantages of the Homeless Court Program, not found in the traditional court setting, is that in the traditional court setting the prosecution and the defense has their selective images, or their images that are projected out to the community.  The prosecutors are the good guys; they are protecting public safety.  People often view defense attorneys as they just represent clients; they are overwhelmed; they will say anything to help them their clients off from these offenses and  to protect or to get them out of custody.  The Homeless Court Program side steps some of those discussions and helps both the prosecution and defense through collaboration to address the underlying issues and help them focus on a solution that has a smart-on-crime approach, where treatment addresses the underlying cause of the offense and clients are involved in the community and working on constructive life affirming activities that help to illustrate why or give a foundation for why they will not be going back to drinking in public, peeing in public, illegal lodging, petty theft, and under the influence offenses.  

If a client has an under the influence of a controlled substance offense, which on its face if they were to plead to it is 90 days custody, that is often satisfied by participation in any AA meetings, relapse prevention classes, or chemical dependency program; but as you may know people often are sometimes using their substances to self-medicate on mental health issues.  If we can illustrate through the providers that people are compliant with their medical treatment and properly connecting to providers and attending their meetings, that will also go a long way to helping resolve the underlying causes of the offense and provide a measure of public safety for the prosecution in the court.   Equally as important for the participant, when an individual stands in front of a judge and the court looks at the offense, that is a picture of one aspect of their life.  When they look at the individual and they see the accomplishments they have made in their programs, they see a much fuller picture of who the individual is.  The crime, the offense, is a snap shot in time.  The participation in program activities is a much fuller picture, a “moving picture,” of what an individual accomplished in their program.   

The court has come to understand that each individual has their challenges and their needs, and that court sessions themselves are a significant avenue/venue for self-affirmation and reconciliation.  You can look at the list of offenses an individual brings and acknowledge that the past looked really ugly, but you can then look at the accomplishments the individual brings from their program, through their advocacy letters and packet, and you can note the market difference of who that individual is and what they have accomplished in order to resolve those cases.

In short, that’s why the court also has the assurance of no custody.  While the judge and the court still has the power to effectuate custody, it is not the purpose for the court coming there.  The assurance of no custody is for both the homeless service agencies and the participant to understand that the work and the accomplishments that they provide the court are significant to the point where custody is not an effective remedy for resolving these cases and that custody in effect would compromise the work that has been accomplished by both participants and agencies and that it would essentially send people back to the streets and force them to reutilize those homeless service agencies in order to propel themselves to employment and housing.  

While people have come in actually asking for custody at Stand Down’s in the past, staff was able to explain to them that there are great opportunities other than custody; that custody is a short term solution to whatever problem they are facing and that the service available at Stand Down and now through the homeless service agencies that feed into the monthly Homeless Court Program are more productive both for the individual and the community at large including the courts, bringing a fuller sense of justice and public safety for all involved.  

Each homeless service agency has a set target population.  Each agency has a different mission and focus for helping people reclaim their lives.  Not all of the agencies offer the same services and not all of the clients who appear before the Homeless Court Program have the same needs.  The Homeless Court Program recognizes that it needs to address people on a case by case, individual basis.  The Homeless Court Program also recognizes that the homeless service agencies are in the best position to assess the individual, develop an action, and essentially challenge each individual to make the most of the opportunities that are offered in their programs.  The Homeless Court Program recognizes that the agencies referring people into the homeless court have limited resources, limited staff time, and that their challenge to their clients is to lead strong life-affirming lives, to help build a future, because they want to make sure clients are effective when the leave the program.  The providers understand that their credibility and that their work is on the line when the clients stand in front of the court.   The Homeless Court Program recognizes that clients may have a hard time that it is often hard to overcome homelessness, and that people may relapse.  While it is not advertised that people can come back a second time, if someone does return to the Homeless Court Program, the program addresses what happened last time that they were not able to successfully make it through and have another criminal offense, and those issues are addressed more specifically.   

Referral Process for the Homeless Court Program:

The only way people get into homeless court is a referral from a homeless service agency, so that when that that agency refers the individual in, the court and the prosecution has the assurance that that person has accomplished some level of success in their programs and they have engaged in some measure of activities that each program verifies when they make that referral.  Each program develops its own entry criteria for referring someone into the homeless court.  For some programs that may be completion of a particular class; for another program it may be completion of a particular phase in their program.  Some programs have, for example, 10 criteria and if an individual meets 5 or 6 of those criteria, they will make that referral into the Homeless Court Program.  The judge, the prosecution, and the defense attorney, understands the differences of each agency and understands the way clients present from each of these agencies.  

The four monthly steps in the Homeless Court Program calendar:

The color-coded calendar was developed in order for all of the agencies (both criminal and the homeless service agencies) and the participants, so that everyone knows what to expect during the course of the year when they sign people up for the Homeless Court Program.  

At the top yellow bar it lists the month and the agency that is hosting that particular months counseling and court session.  The Homeless Court Program starts every month with the green box, which is when the provider’s interest list is submitted.  This is the end of the month and it leads into the following month when the actual court session is held.  That interest list is where the homeless service agency lists the individual’s name, any aliases, and their date of birth.  This is the significant information that the court needs to conduct their research.  Also listed on the interest list is other demographic information that might help the court conduct its research and distinguish one individual from another, especially since there are a lot of common names.  That list is sent to the public defender’s office, essentially letting the client, prosecution, and court know that there is an attorney representing that individual from the beginning.  The public defender’s office on the box designated in green, effectively surrenders those list to both the court and the prosecution, surrendering the client for a hearing 30 days down the road.

The following week is spent by the court researching the calendar, checking each individuals name and date of birth against the offenses.  If the court clerks have any questions, they in turn will email the defense back asking questions, who will then get in touch with clients and homeless service agencies to clarify any names, any legal issues, any identity issues, so they can make sure the calendar is ready for when they get to the hearing.

The following week, as indicated in the blue box, the prosecution takes the court calendar, reviews its record, its discovery, and the offenses on the calendar to then propose a plea bargain or resolution of the cases. 

The Homeless Court Program will deal with both active cases, where an individual has yet to make an appearance, and further proceedings, where an individual has already entered a plea in their case and may have promised the court that they will attend meetings, do public work service, or pay fines, but has failed to do so.  The HCP will also address warrants and those warrants will be recalled.  

The defense will then review the prosecutions offers and then meet the following week, which is designated in the pink box, for the counseling session at the host agency.  If the prosecution has particular concerns about an individual the defense may contact them asking why or conversely even call back to the homeless service agency and individual for advanced counseling to prepare more fully for when they meet, to make sure everything is addressed before the court hearing.  It is best to try to use the time between these four major steps to be fully prepared and resolve the cases before the court hearing.  

The defense begins the counseling sessions at the host agency at 9 a.m. and there is a full contingent of defense attorneys present.  They meet with all clients in advance, and often the agency case workers will be there with their clients to help facilitate conversation, make sure everyone is there, and to answer questions that might be had.  The defense meets with the clients to discuss all the criminal justice implications and then switches the conversation to what they have been doing in their programs and reviewing the advocacy packets.

This is really a time where the individual gets to face their greatest fear. They get to see what their case is all about, what the prosecution is interested in for resolution of this case, and they get to step away and take a breath in preparation for the following week’s court hearing.  Most important, they get to meet with their defense attorney and they don’t have to make a decision 5 minutes later, or that same day, regarding their case before they stand in front of a judge.  

When the Homeless Court Program was first started and the defense started talking with the clients about their program, they would ask how they spent their time and what have they been doing in their programs.  The response given more often than not was “nothing.”  The clients wouldn’t respond or elaborate on how they spent their day.  They had to ask the question a number of different ways to get the clients to realize that what they are doing in their programs is the activity that is of value to the court; participants thought that was only something that their case worker wanted them to do and they didn’t understand that was not only something both the court and the community is looking at, but that is one of the largest values of the Homeless Court Program.  It is not just resolving the cases, though that is very important, it is the recognition that what people do in their programs is of value and that people have done something successful.  It is their offense, the crime, that we don’t want people engaged in; it’s not the individual that is less than desirable.   The individual has had hard times, but through the Homeless Court Program they have an opportunity to effectively show that they have reclaimed their lives.  The Homeless Court Program effectively reconciles the offense with the proof of their accomplishments to understand and tell the community at large that there is a greater public safety because these clients won’t be committing these offenses, they actually have constructive things to hold on to, and they have a future.  

People used to be really nervous and some actually still are, when they appear in court, because they understand the power of the court to implement an order that might compromise what they have gained in their programs.  The participants who appear in the Homeless Court Program are looking to the future, they are looking to gain employment, to successfully complete the next phase in their program, to move out of their program into an independent life and they understand the court has the potential to effectuate an order that might compromise that.   Clients are appreciative for the courts order that recognizes their work against the fines they have previously promised to pay, against the public works service that had previously been ordered and the court essentially looks at that individuals work and accomplishment in the program as a different currency.  They might not have been paid in wages, but they have been paid in certificates and a much fuller and healthier life and that is what we all look to when we are looking to public safety.

When the police are called upon to issue a citation or arrest someone for illegal lodging, for being drunk in public, theft, or using a controlled substance, that is societies way of expressing dislike for those behaviors and the solution to make those behaviors stop.  Sadly the police and traditional court have limited tools in which to effectuate changes.  The police can issue a citation and they can arrest someone and throw them in custody.  The court can make an order stating that someone should not engage in this activity and there are consequences, fines and custody time, for not being a law-abiding citizen.  If someone returns to court, and they commit repeated offenses, the traditional courts reflex is to increase the fine and increase the level of custody in order to send a stronger message.  But what the traditional court was lacking, and the reason the Homeless Court Program came into being, is the realization that there are limits in the traditional court setting and that collaboration, especially working with homeless service agencies, is what can truly effectuate changes, create effective resolutions of cases, as well as changes in individuals and public safety across our community.

The Homeless Court Program is building off the hard work, relationships, and trust that homeless service agencies have with their clients.  That relationships and that trust is transferred to the court which responds by recognizing that work and honoring that with court orders that help dismiss cases and resolve the further proceedings.  Even when an individual in the Homeless Court Program enters a guilty plea to a particular offense, that person is given credit for work they have already done in their program activities to address any court orders and concerns.  If unfortunately, and it is rare, the prosecutor or defense doesn’t have everything together, i.e. there are other concerns that the prosecution or court has or an individual has not presented enough information showing proof of their activities, the case will be continued to answer these concerns before moving forward.  

Public safety is not just defined with a conviction and incarceration; a smart-on-crime approach is effectuated through treatment and addressing the underlining behaviors that a client exhibits and that when a client is involved in the community, first through their agency and then in the larger community, they are more inclined to lead a constructive lives, participating in activities both in their agency and out in the community.  When the court order recognizes the advocacy packets and what an individual has done in a program, it is reaffirming the strength of each homeless service agency and the work that an individual has done, so they realize what they are doing and that their life is important enough.  

Steve Binder’s final note:

You will likely be turning to your prosecutors and defense attorneys to get them involved in the Homeless Court Program.  And the prosecution will be concerned with how we obtain public safety.  The defense attorney will say they already have enough work, what’s the value in this for them?  Collaboration from a prosecution stand point, the prosecution might feel like they are giving up the power to decide if they have to listen to a homeless service agencies work and recognizing their accomplishments.  The defense attorney might in turn state that they get their clients when the court appoints them, not when a homeless service agency refers them.  These are mine shifts that must be faced within the criminal justice system, but increasingly both the prosecution and defense attorneys realize there are limits in the traditional court setting.  Both the prosecution and defense attorneys are recognizing that there is greater value to working within the community and building relationships with treatment providers and staff that in fact answer their concerns.  When you hear a “no” from a prosecutor, defense attorney, or the court, ask them what their concerns are.  Have them elaborate on the challenges they are facing and take that answer of “no” as an opportunity to explore these concerns and address these issues; as an opportunity for your community to build responses and seek solutions; and that treatment and collaboration actually offer them greater tools to seek justice, promote confidence in the court, and provide access to justice, not just for clients to get into court but for the court to get to the clients and to actively resolve and successfully resolve those cases and to make sure that what the people are doing when they resolve those cases, assuring what the people are doing when they resolve those cases are things that will lead to fuller lives and provide for our community.  This effectively promotes both the dignity and responsibility not just for the clients, but for judges too.  Judges and prosecutors want to see solutions and they are just as frustrated as our clients and as our agency staff in the same old approach that the traditional court faces.  The collaborative process offers a wider range of services and solutions for everyone involved.  

Questions from the teleconference:

1. How do legal service providers become more actively involved in working with homeless veterans and providing services to the community service organizations that work with these homeless veterans?

· It’s important for both legal and treatment to talk to each other and recognize each other as equal partners.  Legal may make a decision for a conviction or the disposition of the case that affects the treatment options available to an individual and it may compromise what a treatment agency can do, not just in the course of its treatment but what it can do in helping someone get employment and housing afterwards.

2. In Stand Down when the veterans come before the judge they receive hours that they must complete afterward. In the Homeless Court Program you say that clients have completed the program prior to standing before the judge.  Is that a big distinction between the Stand Down program and the Homeless Court Program in general?

· Yes. The major focus is for work people have already accomplished while they have been at Stand Down.  Part of why, yes we have had our budget crisis here in San Diego and one year we held court on the first day of the Stand Down, we have found that it is much more successful and advisable that people who have been participating in Stand Down longer are going to be more successful.  We realize that Stand Down is a window of opportunity for both the courts and the clients and that there is a great deal of momentum that can build from that, but we purposely try to make sure that our court is not held on the first day anymore.  We want to make sure they get settled in, that they have some tangible activities that they present when they stand before the court.  But we also, on more complex cases, will have a Stand Down follow up calendar and will hold proceedings at one of the local service agencies and meet with participants there and ask them to keep a log of what they have done post stand down, which might include meetings with the VA or getting into one of the other programs, and we will present that to the court at that follow up calendar.  

Q- Is the big distinction though that at the Stand Down the vets have not completed their commitments before they face the judge, where this new Homeless Court Program the veterans have already completed their progress when they come in front of the judge.  Is that correct?

· We go back to Stand Down, where the homeless court was born.  When we first started out we would go all day Friday, all day Saturday, all day Sunday, counseling people and resolving their cases and so we would recognize that they needed something tangible so we wanted to make sure that the Stand Down court was real, that it held people accountable, and that it recognized their efforts for showing up at Stand Down and  for accessing the services there.  This was critical to resolving these cases and there would be people that would come to us saying they’re ready to give it up and will go into custody.  We would take them back to the agencies that were onsite and introduce them to the workers there and sometimes take them to their tent leaders to help motivate them and get them to work for something more than just giving up and incarceration.   We also recognized that when it came to monthly homeless court that there is so much more that can help people move their lives along and that is part of why we have the calendar.   We know that agencies that refer their clients in first have them meet that entry criteria whether it be a particular class, phase of program or a particular list of criteria.  But in addition to meeting that criteria there is then an entire month of activities that an individual is engaged in from the time they sign up to the time of the court hearing.  In a traditional court setting, if an individual is incarcerated (at least in San Diego) they get $50 off their fine for each day of incarceration.  If you took the one month calendar and credit it $50 for each day, you’re effectively talking a $1500 fine.  We are not encouraging people to go into custody, but we are recognizing the value of people in their programs, day-in-day-out, is much more labor intensive, much more constructive than time in custody.   Essentially if you were going to put it in the $50 credits, it is $1500 of work. That is going to satisfy any fines that the court might otherwise level.

3. Elaborate on the selection of trying to determine what judge would be best suited to initiate.   

· You really want a judge that understands treatment, understands the military culture and circumstances leading up to it.  In San Diego they are fortunate to have Judge Carl who was in Special Forces for 30+ years and has been on the bench for 10+ years.  He is involved in the community and has been in touch and known about the service agencies and understands the importance of relating to those individuals on the military service, but most important addressing their substance abuse and their trauma as they’re reviewing their cases.  Selecting a judge it is really going to the judiciary, asking around from people who have had experiences appearing in front of these judges and presenting the problem and seeing if they will buy into helping such a court and participating in such a court.  Judges, as much as prosecutor and defense attorneys, want positive things in their community too.  It’s helping them understand the value of working in a collaborative setting to address these problems.  

Q- Are there any suggestions for coping with the different municipalities as far as trying to organize between the different judiciaries?

· Have your courts take the lead on that, but also have your prosecutors and defense attorneys help bridge the gap on that because they often have people they know working in these other counties.  Sometimes it’s enough to write a letter explaining what your program is doing, explaining your goals and the purpose of court/program.  That provides everyone a fuller measurer of who that individual is and the circumstances they are facing.  You need to address the concerns of all involved to get their buy in.  

